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11 Morton Robert Berger appeals his twenty convictions and
sentences for sexual exploitation of a m nor based on his posses-
sion of child pornography. He argues (1) that to punish the pos-
session of child pornography nore than the indecent exposure de-
picted in the images violates the federal and state constitutional
guar antees of the equal protection of the law, (2) that the |egis-
| ati ve approach to the possession of child pornography when com

pared with its approach to the comrercial production of child



por nography al so viol ates the guarantees of equal protection; (3)
t hat the cunul ative sentence viol ates the federal and state consti -
tutional prohibitions agai nst cruel and unusual puni shnment; and (4)
that the severity of his sentences warrants reduction by this
court. W conclude that the | egislature’ s nmeans of addressing the
matter of child pornography is constitutional and that it is not
appropriate for this court to reduce Berger’s sentences. Accord-
ingly, we affirm his convictions and sentences for reasons that
fol |l ow

FACTUAL AND PROCEDURAL HI STORY
12 Berger was charged with thirty-five counts of sexua
exploitation of a m nor younger than fifteen years of age in viol a-
tion of Arizona Revised Statutes (“A R S.”) 8§ 13-3553(A) (Supp
2004).' Each offense is a class 2 felony and dangerous crine
agai nst children puni shable by a prison termof ten to twenty-four
years without the possibility of probation, early release or par-
don, and each sentence nust be served consecutively. A RS. 8§ 13-
3553(C); see also AR S. 88 13-604.01 (Supp. 2004), 13-702 (Supp.
2004) .
13 In a trial notion challenging the constitutionality of

A.R S. 8§ 13-3553, Berger contended that the sentencing schene as

! A. A person conmts sexual exploitation of a m nor by
knowi ngl y:
* * %
2. ... possessing ... any visual depiction in

which a mnor is engaged in exploitive exhibition
or other sexual conduct.
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applied to himconstituted cruel and unusual punishnment in viola-
tion of the Eighth Anendnent to the United States Constitution and
Article 2, section 15 of the Arizona Constitution.? He specifi-
cally argued that there was a gross di sproportionality between the
of fenses with which he had been charged and the mandatory m ni num
sentence facing himas a mddle-aged first offender and a married
teacher with children of his own who had no crimnal history and
who did “no nore than possess i mages” produced and distributed by
ot her, unknown individuals. He also maintained that the sentence
he faced was grossly disproportionate when conpared to sentences
for other crines in Arizona and to sentences for the sane crine in
ot her states.

14 The trial court denied the notion, relying in part on
State v. DePiano, 187 Ariz. 27, 926 P.2d 494 (1996), cert. deni ed,
519 U. S. 1098 (1997).2 It found, first, that the sentence was not
grossly di sproportionate given the societal harmof child pornogra-

phy and, second, that the mandated inposition of consecutive sen-

2 The Ei ghth Amendnment and Article 2, 8 15, are virtually
identical. The Ei ghth Amendnment provides that “[e]xcessive bail
shall not be required, nor excessive fines inposed, nor cruel and
unusual punishnents inflicted,” whereas inthe Arizona Constitution
the singular “punishnent” is used. |In State v. Davis, 206 Ariz.
377, 380-81 Y12, 79 P.3d 64, 67-68 (2003), cert. denied, 124 S. O
2097 (2004), the Arizona Suprenme Court consi dered whet her Arizona’s
constitutional prohibition against cruel and unusual punishnment
provi ded greater protection than its federal counterpart, but it
found no conpelling reason to so find and neither do we.

3 The court in DePi ano favored an Ei ght h Anendnent approach
that did not anal yze the particular circunstances of the crinme or
the offender. After Berger’s sentencing, DePiano was overruled in
Davis, 206 Ariz. at 384 34, 79 P.3d at 71.
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tences, each a mninmumof ten years in prison, did not result in
cruel and unusual puni shnent.

15 Upon the prosecutor’s notion, the trial court dism ssed
fifteen counts of the indictnment, and the jury found Berger guilty
as charged in the remaining twenty counts. The court sentenced
Berger to the mninum and mtigated sentence, twenty consecutive

ten-year terns of inprisonnent, and Berger appeal ed.

DI SCUSSI ON
A The Constitutional Guarantees of Equal Protection
16 Berger contends that inposing a punishnment for the pos-

session of child pornography that is nore severe than the puni sh-
ment for the act of indecent exposure being portrayed violates the
federal and state constitutional guarantees of the equal protection
of the law.* He al so contends that his guarantee of equal protec-
tion is violated because the | egislature inposed the sane range of
puni shment both for sexual exploitation of a m nor and for conmmer-
cial sexual exploitation of a mnor, although conmmercial sexua
exploitationis a nore serious crinme. Constitutional challenges to
a statute are reviewed de novo by this court. Martin v. Reinstein,
195 Ariz. 293, 301 716, 987 P.2d 779, 787 (App. 1999).

17 The state and federal equal -protection guarantees “have
for all practical purposes the sane effect[,]” Valley Nat’| Bank of
Phoeni x v. d over, 62 Ariz. 538, 554, 159 P.2d 292, 299 (1945), and

Ber ger does not contend otherwi se. They “are designed to secure

4 The former is a class 2 felony, A RS 8§ 13-3553(C,
while the latter is a class 6 felony. A R S. § 13-1402(B) (2001).
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equal opportunity for those who are simlarly situated.” Martin,
195 Ariz. at 309 Y49, 987 P.2d at 795; see State v. Navarro, 201
Ariz. 292, 298 125, 34 P.3d 971, 977 (App. 2001); d over, 62 Ariz.
at 554-55, 159 P.2d at 299-300. Equal protection, however, “does
not require that all persons be treated alike, only that individu-
als within a certain class be treated equally and that there exi st
reasonabl e grounds for the classification.” Navarro, 201 Ariz. at
298 25, 34 P.3d at 977 (quoting In re Maricopa County Juv. Action
No. J-72804, 18 Ariz. App. 560, 565, 504 P.2d 501, 506 (1972)).
18 The | egal standard applicable to the legislature s dis-
tinctions between one who possesses child pornography and one who
engages in acts of indecent exposure, and between one who engages
in the sexual exploitation of a mnor and one who engages in the
comercial sexual exploitation of a mnor, is the sane: whether
there is arational basis for the distinction given that the statu-
tory design inplicates neither a suspect class nor a fundanental
right. See City of Tucson v. Pima County, 199 Ariz. 509, 516 Y21,
19 P. 3d 650, 657 (App. 2001).

Rational basis review inposes on Petitioners, as the

parties chall enging the constitutionality of the Act, the

burden of establishing that the law is unconstitutional

by denonstrating that there is no conceivable basis for

the Act. A legislative enactnent chall enged under the

rational basis test wll pass constitutional nuster

unless it is proved beyond a reasonable doubt to be

wholly unrelated to any legitimate |egislative goal.

Mor eover, the | aw “need not be in every report logically

consistent with its ainms to be constitutional. It is

enough that there is an evil at hand for correction, and

th[at] it m ght be thought that the particular |egisla-
tive neasure was a rational way to correct it.”



Martin, 195 Ariz. at 309-10 Y52, 987 P.2d at 795-96 (citations
omtted); see State v. Smth, 166 Ariz. 450, 453, 803 P. 2d 443, 446
(App. 1990) (A statute fails if its classification is based on
reasons “wholly irrelevant to the achi evenent of the state’s objec-
tives.” (Quoting Bryant v. Cont’|l Conveyor Equip. Co., 156 Ariz.
193, 196-97, 751 P.2d 509, 512-13 (1988)); State v. Hanmonds, 192
Ariz. 528, 531 18, 968 P.2d 601, 604 (App. 1998) (“[A] statute nust
be rationally related to furthering a legitimte governnental
interest.”); State v. Mlnelly, 146 Ariz. 161, 163, 704 P.2d 291,
293 (App. 1985) (If the legislative reasoning is related to public
heal th, safety or welfare, we will not question the legislature in
passing the statute.).

19 “I't is evident beyond the need for elaboration that a
State’s interest in ‘safeguarding the physical and psychol ogi cal
wel | -being of amnor’ is ‘conpelling.”” Gsborne v. Chio, 495 U. S.
103, 109 (1990) (quoting New York v. Ferber, 458 U S. 747, 756-58
(1982)). The legislature’ s designation of possession of child
por nography as a class 2 felony and dangerous crine agai nst chil -
dren is a legitimate statenment from Arizona’s el ected representa-
tives about the harmcaused by such materials; it does not violate
equal protection.

110 As to Berger’s first contention, the class of persons who
engage i n acts of indecent exposure does pose a different harmthan
does the class of persons who possess child pornography. Contrary

to an act of indecent exposure, which ends upon conpletion of the



act, the victim zation of a child continues when that act is neno-
rialized in an image. See Ferber, 458 U.S. at 759 (“[T]he materi -
al s produced are a permanent record of the children’ s participation
and the harmto the child is exacerbated by their circulation.”
(Footnote omtted)); United States v. Norris, 159 F.3d 926, 929 (5t
Cr. 1998), cert. denied, 526 U. S. 1010 (1999) (“Unfortunately, the
‘victimzation” of the children involved does not end when the
pornographer's canera is put away.”). “The legislative judgnent,
as well as the judgnent found in relevant literature, is that the
use of children as subjects of pornographic materials is harnful to
t he physiological, enotional, and nental health of the child.”
Gsborne, 495 U.S. at 109 (quoting Ferber, 458 U S. at 756-58); see
State v. Hazlett, 205 Ariz. 523, 527 Y11, 73 P.3d 1258, 1262 ( App.
2003) (“The crine is the abuse of the children.” (Footnote omt-
ted.)).

111 As to Berger’s second contention, it is reasonable for
the state legislature to conclude that the possession of child
por nography drives that industry and that the production of child
por nography will decrease if those who possess the product are
puni shed equally with those who produce it. See Gsborne, 495 U. S.
at 109-110 (“It is also surely reasonable for the State to concl ude
that it wll decrease the production of child pornography if it
penal i zes those who possess and vi ew t he product, thereby decreas-
ing demand. ”); id. at 111 (“The State’s ban on possessi on and vi ew

ing encourages the possessors of these materials to destroy



them”); Ferber, 458 U. S. at 756-64 (discussing reasons for prohib-
iting child pornography, including economc notive); Norris, 159
F.3d at 930 (“[T]here is no sense in distinguishing ... between the
producers and the consunmers of child pornography. Neither could
exi st without the other.”); United States v. Ketcham 80 F.3d 789,
793 (3¢ Cir. 1996) (Statute nmking crimnal “subsequent transpor-
tation, distribution, and possessi on of child pornography discour-
ages its production by depriving woul d-be producers of a market.”);
State v. Taylor, 160 Ariz. 415, 420, 773 P.2d 974, 979 (1989) (By
penal i zi ng possessi on and production equal ly, the | egi slature “con-
vey[s] a statutory intent that the consuner of child pornography be
dealt with severely.”); State v. Enond, 163 Ariz. 138, 142, 786
P.2d 989, 993 (App. 1989) (“[Djrying up the market is the only way
to effectively conbat the production of child pornography.”). As
the federal |egislature has found, the possession of child pornog-
raphy “inflames the desires of child nolesters, pedophiles, and
chil d pornographers.” Norris, 159 F.3d at 930 (quoting Child Porn-
ography Prevention Act of 1996, Pub.L. 104-208, § 121, 110 Stat.
3009-27); see also GCsborne, 495 U S. at 111 (“Evidence suggests
t hat pedophil es use child pornography to seduce other childreninto
sexual activity.” (Footnote omtted.)).

112 The State has nore than a passing interest in forestall -
ing the damage caused by child pornography; preventing harm to
children is, without cavil, one of its nost inportant interests.

See, e.g., Osbhorne, 495 U. S. at 110-111 (“G ven the inportance of



the State’'s interest in protecting the victins of child pornogra-
phy, we cannot fault [the State] for attenpting to stanp out this
vice at all levels in the distribution chain. ... | ndeed, 19
States have found it necessary to proscribe the possession of this
material.” (Footnote omtted.)). The legislature s designation of
possessi on of child pornography as a nore serious offense than the
act of indecent exposure® and its refusal to distinguish between
t he commerci al and non-conmmerci al sexual exploitation of mnors is
rationally related to furthering the State’s interest in protecting
children. Berger’s constitutional guarantees of equal protection
are not violated.®

B. Whet her Application of AR S. 8 13-3553 Resulted in Cruel
and Unusual Puni shnent

113 Berger argues that the application of AR S. § 13-3553(C
to himresulted in a cunul ati ve sentence that is unconstitutionally
cruel and unusual punishnment. This challenge to the statute is
reviewed de novo. Martin, 195 Ariz. at 301 16, 987 P.2d at 787.
114 “[ T] he Ei ghth Amendnent prohibits inmposition of a sen-

tence that is grossly disproportionate to the severity of the

° It isnorethan legitimate for the legislature to so dis-
ti ngui sh between the of fenses of possession of child pornography,
a class 2 felony, and i ndecent exposure, a class 6 felony,; indeed,

there is no parallel. The crime of indecent exposure has been
denom nated by the |l egislature as a | esser fel ony because the act,
while intentional, is performed with a reckless disregard to the

nature of the offense. The possession of images in which children
perform or adults respond to children with acts of indecent
exposure is a societal harmof a proportionately greater degree.

6 Berger contended that AR S. 8 13-3553 is unconstitu-
tionally overbroad, but he since has conceded that this issue was
addressed and rejected in Hazlett, 205 Ariz. 523, 73 P.3d 1258.
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crinme.” Ewng v. California, 538 U S 11, 21, 123 S. C. 1179,
1185 (2003) (quoting Rumel v. Estelle, 445 U. S. 263, 271 (1980));
see Solemv. Helm 463 U. S. 277, 284 (1983) (Ei ghth Amendnent pro-
hibits “sentences that are disproportionate to the crine commt-
ted.”); see also Lockyer v. Andrade, 538 U S. 63, 72, 123 S. O
1166, 1173 (2003) (There is “one governing legal principle” in
Ei ght h Amendnent j uri sprudence: “Agross disproportionality princi-
ple is applicable to sentences for terns of years.”). Wiile the
“preci se contours” of this proposition may be unclear, it nonethe-
less is applicable only in the “exceedingly rare” and “extrene”
cases. Andrade, 538 U S. at 73, 123 S. C. at 1173 (citing Harm
elin v. Mchigan, 501 U S. 957, 1001 (1991) (Kennedy, J., concur-
ring in part and concurring in judgnment) (other citations omtted);
Runmel , 445 U. S. at 272 (“CQutside the context of capital punish-
ment, successful challenges to the proportionality of particular
sentences have been exceedingly rare.”) (cited in Harnelin, 501
U.S. at 1001).

115 The judicial reserve in declaring punishnments unconstitu-
tional because cruel and unusual is consistent with the deference
to which the legislature is due. |ndeed, one of the principles of
Ei ght h Amendnent proportionality reviewdirecting Justice Kennedy’s
concurrence in Harmelin, that in turn guided the Court’s analysis
in Em ng, was “the primacy of the | egislature.” Ewi ng, 538 U S. at
23, 123 S. . at 1186 (quoting Harnelin, 501 U.S. at 1001).

Qur traditional deference to | egislative policy choi -
ces finds a corollary inthe principle that the Constitu-

10



tion does not nandate adoption of any one penol ogica

theory. A sentence can have a variety of justifications,

such as incapacitation, deterrence, retribution, or

rehabilitation. Sone or all of these justifications may

play a role in a State’s sentencing schene. Sel ecting

the sentencing rationales is generally a policy choiceto

be made by state |egislatures, not federal courts.
ld. at 1187 (citations onmtted); see id. at 1189 (Any “criticismis
appropriately directed at the legislature, which has primary re-
sponsibility for making the difficult policy choices that underlie
any crimnal sentencing schene.”); Andrade, 538 U S. at 76, 123 S.
. at 1175 (“[T]he governing legal principle gives |egislatures
broad discretion to fashion a sentence that fits within the scope
of the proportionality principle ....").
116 The sane respect for the | egi slative branch of gover nnment
is as true of state courts as it is of federal courts. Thus we
al so give substantial deference to the legislature’s authority to
fix the punishment for a crine. See State v. Wagstaff, 164 Ariz.
485, 490, 794 P.2d 118, 123 (1990) (“Defining crinmes and fixing
penalties are | egislative, not judicial, functions.”); id. at 492,
794 P.2d at 125 (“Proscribing conduct and determ ning appropriate
sanctions for those who deviate fromthe accepted norns of conduct
is purely a legislative function.”); State v. Miulalley, 127 Ariz.
92, 97, 618 P.2d 586, 591 (1980) (“The judiciary ... should not
interferein [the legislative] process unless a statute prescribes

a penalty ‘out of all proportion to the offense.”” (Quoting In re

Lynch, 503 P.2d 921, 930 (1972)), overruled on other grounds by

11



State v. Noble, 152 Ariz. 284, 731 P.2d 1228 (1987).°

117 The Court in Solem 463 U S. at 292, enunciated three
factors that it considered relevant to a determ nation whether a
sentence is grossly disproportionate to the offense and therefore
constitutes cruel and unusual punishnment, factors that it reiter-
ated in Ewing, 538 U S. at 22, 123 S. C. at 1186, and that were
utilized by the Arizona Suprenme Court in Davis, 206 Ariz. at 381
115, 79 P.3d at 68, and by this court in State v. Long, 207 Ariz.
140, 145 9§25, 83 P.3d 618, 623 (App. 2004). The initial query is
whet her there is an inference that the sentence is grossly dispro-
portionate to the severity of the offense. Long, 207 Ariz. at 146
128, 83 P.3d at 624. If it is, we then conpare the sentence with

sentences for other offenses in Arizona (intra-jurisdictional

! The exercise of judicial restraint in a case such as this
is not, as the dissent would have, another judicial hearing when
the trial court already has i nposed the m ninumand mtigated sen-
tence passed by the legislature, but the deference to which the
judicial branch owes the legislative and executive branches.
| ndeed, the propriety and constitutional necessity of this defer-
ence is well illustrated by the subjectivity of the dissent’s care-
ful fewsel ections fromnmenorandumdeci sions of this court of crim
i nal cases, cases that even as presented do not have a sufficient
context in which to evaluate the relationship anong the crimnal,
the crime, the sentence and the nyriad of other crimnal cases
deci ded by the courts of this state.

The correctness of deference alsois illustrated by the Ei ghth
Amendrent opi nions of the United States Suprene Court in Ewi ng, 538
Uus 11, 123 S. . 1179, and Andrade, 538 U S. 63, 123 S. O
1166, in which cases the Court addressed the California “three
strikes law to the general effect that an individual who commts
a third offense will be confined to prison for the rest of his
life. After a crimnal history largely conprised of theft and
burglary, Ewmng' s third strike was the theft of three golf clubs.
Andrade’ s third strike was two separate thefts of videotapes, five
tapes worth $84.70 and four tapes worth $68. 84.

12



anal ysis) and wth the sentence i nposed for the sane crine in other
states (inter-jurisdictional analysis). 1d. at 147 134, 83 P. 3d at
625; see also Harnelin, 501 U S. at 1005 (stating that review ng
courts should only consider the second and third factors “in the
rare case in which a threshold conparison of the crine commtted
and the sentence inposed l|leads to an inference of gross
di sproportionality”).

118 To answer the initial query whether there is an inference
of gross disproportionality between Berger’s offenses and his sen-
tences, we consider the facts of the case and the circunstances of
the of fender. Long, 207 Ariz. at 145-46 127, 83 P.3d at 623-24,
(citing Davis, 206 Ariz. at 384 {34, 79 P.3d at 71). Berger was a
teacher, a husband and a father. He was neither inmmature nor of a
subnormal | evel of intelligence unlike the defendants in Davis, 206

Ariz. at 377, 79 P.3d 64,8 and State v. Bartlett (Bartlett 11)° 171

8 The Arizona Suprene Court found that the sentence of
i mprisonnment for fifty-two years without the possibility of parole
or early release for Davis, a twenty-two year-old defendant,
grossly disproportionate to the offenses, four counts of sexua
m sconduct with a mnor, dangerous crinmes against children. 206
Ariz. at 379-80 111, 7, 79 P.3d at 66-67. Davis’ sexual m sconduct
involved having voluntary sexual intercourse wth two post-
pubescent teenage girls. 1d. at 379 §12-3, 79 P.3d at 66. 1In so
finding, the court considered the following factors: |ack of
threatened or actual violence, the wvictimse’ wllingness to
participate in the sexual acts (even though they could not [awfully
consent to the acts), lack of a crimnal record, the fact that
post - pubescent sexual conduct was not wuncomon, Davis’' |ower
intelligence and maturity level than that of other young adults,
and the broad sweep of the |laws that constitute dangerous crimnes
agai nst children. 1d. at 384-85 36, 79 P.3d at 71-72.

° We recogni ze that Bartlett Il was overrul ed by DePi ano,
187 Ariz. at 30, 926 P.2d 494, when the DePiano court determ ned
“the initial threshold disproportionality analysis is to be

13



Ariz. 302, 830 P.2d 823, cert. denied, 506 U S. 992 (1992). He
was not “caught in the very broad sweep” of the | aw agai nst sexual
exploitation. Davis, 206 Ariz. at 385 {36, 79 P.3d at 72. He was,
rather, a prototypical offender.?!!

119 Berger clains that his sentence is disproportionate
because he was convi cted of possessing child pornography and not of
producing or selling it. He adds that he did not financially sup-
port the child-pornography industry because there was no evi dence

t hat he nade purchases.

measured by the nature of the offense generally and not specif-
ically.” However, the holding in Bartlett Il was essentially rein-
st at ed when Davis, 206 Ariz. 377, 79 P.3d 64, effectively overrul ed
DePi ano on the same issue.

10 The Arizona Suprenme Court found that the sentence of
i mprisonnment for forty years without the possibility of parole or
early release for Bartlett, a twenty-three year-old defendant,
grossly disproportionate to the offenses, two counts of sexua
conduct wth a m nor, dangerous crines against children. 171 Ari z.
at 303, 306, 311, 830 P.2d at 824, 827, 832. Bartlett’s sexua
m sconduct involved having voluntary sexual intercourse with two
post - pubescent teenage girls. |d. at 306, 830 P.2d at 827. 1In so
finding, the court considered all of the same factors that it
considered in Davis, 206 Ariz. at 384-85 36, 79 P.3d at 71-72,
with the exception of the |ast factor, as well as Bartlett’s |ack
of intent to physically or enotionally harm the girls, the
evol ution of the | aw and the sentencing standards at the tine. 1d.
at 307-09, 830 P.2d at 828-30.

1 Wil e the nunber of images that were found in Berger’s
house coul d not be quantified, the evidence was not disputed that
Berger maintained files of inmages of child pornography at his
house, sone literal and some on his conputer in a directory enti-
tled “Mourt’s stuff” that itself included several subdirectories
filled wwth graphic inmages of child pornography, photographs and
video. Inits notion to dismss fifteen of the thirty-five counts
of the indictnent, the State gave as its reason its wsh to spare
the jury the sights of nore di sturbing i mages, and, in fact, Berger
does not dispute the State’s assertion on appeal that he had a
“wel | -organi zed collection of thousands of photographs depicting
children engaged in sexual activity.”

14



120 The | egislature has declared its intent that the *con-
suner of child pornography” be penalized as “severely” as those who
produce the product. See Taylor, 160 Ariz. at 420, 773 P.2d at
979; AR S. 8 13-3553. Berger downl oaded i mages fromthe internet,
and, every tinme he visited a website, he denonstrated to the pro-
ducers and sellers of child pornography that there was a demand f or
their product. Berger’s demand served to drive the industry; there
need not have been a direct nonetary exchange. See Osborne, 495
US at 109-10 (“It is also surely reasonable for the State to
conclude that it will decrease the production of child pornography
if it penalizes those who possess and view the product, thereby
decreasing demand. ”); Norris, 159 F.3d at 930 (“[T]here i s no sense
in distinguishing ... between the producers and the consuners of
child pornography. Nei t her could exist wthout the other.”);
Ketcham 80 F.3d at 793 (making crimnal possession of child por-
nogr aphy “di scourages its production by depriving woul d-be produc-
ers of a market.”); Enond, 163 Ariz. at 142, 786 P.2d at 993
(“[Drying up the market is the only way to effectively conbat the
production of child pornography.”).

121 Berger mai ntai ns al so that, because his possession of the
por nogr aphi ¢ i mnages was passi ve and because he did not use threats
or violence in the comm ssion of his crinmes, his sentence i s gross-
Iy disproportionate. This logic is abstruse. As was described by
this court in Hazlett, 205 Ariz. at 527 {11, 73 P.3d at 1262, and
as is evident fromthe violent pornographic inmages in this case,

child pornography is a form of child abuse. Thus, by Berger’s

15



support of the chil d-pornography i ndustry, he supported the subor-
nation of the child(ren). This is in contrast with the voluntary
sexual intercourse involved in Davis and Bartlett I1.

122 Berger clains that, because the children depicted in the
i mages are unaware that he is in possession of or viewing their
i mges, they are not further victimzed after the inmage is taken.
As stated above, that proposition is not true because the victim
ization of the child continues. “[T]he materials produced are a
permanent record of the children’s participation and the harmto
the child is exacerbated by their circulation.” Norris, 159 F. 3d
at 929 (quoting Ferber, 458 U. S. at 759).

123 Addi tional Iy, the possession of child pornography pronpts
the victimzation of children other than those depicted. Berger,
as a consuner of child pornography, provided an econom c notive for
its creation and continuation; absent such encouragenent and ena-
bl ement, these children would not have been abused as they were.
Id. at 930; see also Gsborne, 495 U S. at 109-10. *“The crine is
t he abuse of the children.” Hazlett, 205 Ariz. at 527 §11, 73 P. 3d
at 1262 (footnote omtted).

124 Berger argues that, because he had no prior convictions
or history of inappropriate sexual conduct involving children, his
sentence i s cruel and unusual since any | egislative concern regard-
ing recidivismis not pertinent. First, to the degree that recidi-
vismwas a |legislative issue, it was but one concern. See Ew ng,
538 U.S. at 25, 123 S. . at 1187 (multiple justifications for

sent ence) .
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125 Second, Berger does not have a crimnal history because
his of fenses were not discovered earlier. Berger was storing files
depi cting graphic i mages of child pornography as early as 1996, and
he does not protest the State’s contention that, when discovered,
he possessed t housands of inmages of child pornography. See State
v. Zimrer, 178 Ariz. 407, 410, 874 P.2d 964, 967 (App. 1993), cert.
denied, 124 S. . 1179 (2004) (conparing Zimer’'s case to Bartlett
Il and finding that, although Zi mrer | acked a crimnal history, “he
adm tted nunerous prior episodes of nonconsensual touching involv-
ing others as well as this victin{]”).

126 Berger al so argues that the mandatory consecutive nature
of his sentences renders the cunul ati ve puni shnent grossly di spro-
portionate. The conpul sory nature of a sentence does not nake it
di sproportionate per se, particularly when the trial court has
di scretion to inpose the mtigated end of a scale, see State v.
Jonas, 164 Ariz. 242, 249, 792 P.2d 705, 712 (1990),' and the
Suprene Court has “never invalidated a penalty mandated by a | egi s-
| ature based only on the |l ength of sentence[.]” Harnelin, 501 U S.
at 1006-07; see State v. Jackson, 186 Ariz. 490, 491, 924 P.2d 494,
495 (App. 1996) (“Whet her mandatory prison sentences are not appro-
priate in every situation is a question for the |aw making body,
not the courts.”) (Quoting State v. Mlina, 118 Ariz. 250, 251, 575
P.2d 1276, 1277 (App. 1978)); Zimmer, 178 Ariz. at 409, 874 P.2d at

966 (citing Harnmelin, 501 U S. 957, for proposition that “nmandatory

12 Not hing in the Davis opinion changes this aspect of the
analysis in Jonas contrary to the suggestion of the dissent.

17



sentencing statutes are not per se violative of the eighth anmend-
ment[]”). Furthernore, as the court wote in Davis, we usually do
not consi der the i nposition of consecutive sentences when determ n-
ing proportionality. 206 Ariz. at 387 147, 79 P.3d at 74 (“[T]his
court normally wll not consider the inposition of consecutive
sentences in a proportionality inquiry[.]”); see United States v.
Parker, 241 F.3d 1114, 1117 (9'" Gir. 2001) (sentence within statu-
tory limts commonly upheld upon Ei ghth Anendnment chal |l enge).

127 Unli ke the defendant in Davis, nothing in Berger’s case
“cries out for departure fromthat general rule.” 206 Ariz. at 387
147, 79 P.3d at 74 (“Although this court normally will not consider
the inposition of consecutive sentences in a proportionality in-
quiry, this case cries out for departure fromthat general rule.”).
The evidence in Davis that the punishnment was “so severe as to
shock the conscience of society[]” was overwhelmng, id. at 388
149, 79 P.3d at 75, whereas in Berger’s case it is not. |In Davis,
the State reconmmended mitigated sentences, the probation officer
who prepared the pre-sentence report stated that the mandatory
sentences were not warranted and even the victins’ nothers did not
want Davis to be sentenced to a long prison term |Id. at 380 19,
79 P.3d at 67. Also, when the jurors |earned of the m nimum sen-
tences, “all twelve jurors submtted a note to the trial judge
stating their belief that ‘the punishnment for the crinme is exces-
sive.” Two jurors submtted individual letters expressing their
dismay and strong belief that the potential sentences for Davis
were too harsh.” Id. Further, upon sentencing, the trial judge
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entered an order allowing Davis to apply for executive clenmency
wi thin ninety days of sentencing. Id. at 380 10, 79 P.3d at 67.
128 In marked contrast to Davis’ case, in Berger’s case, the
State recommended presunptive sentences at a mninum and the
aut hor of the pre-sentence report did not recomend the m nimm
sentences but, rather, that Berger “be sentenced to | ess than the
presunptive termfor all twenty counts.” The trial judge received
but one post-trial letter froman anonynous juror expressing con-
cern with the possible sentence. Wile the experienced judge sen-
tenced Berger to m ni num sentences, she al so recogni zed that “the
| egislature has nmade it very clear that this is an extrenely seri -
ous crine,” giving her opinion wthout apparent reservation that
the applicabl e sentenci ng range of consecutive sentences fromten
to twenty-four years each was not so grossly di sproportionate as to
suggest to her that it was cruel and unusual punishnment.®® In this
regard, she did not propose -- as she could have -- a special order
allowi ng Berger to seek executive clenency. AR S. 8§ 13-603(L)
(Supp. 2004). This is not a case with the sanme if any “shock” to

soci etal conscience as was Davis. '

13 O course, any conclusion about a constitutional viola-
tionis amtter of lawthat is decided de novo by this court, mak-
ing the trial court’s determination legally irrelevant.

14 The di ssent nentions that Berger ostensibly has sonme com
pul si on fromchil dhood to collect sets of images. First, the im-
ges that are the subject of his convictions are not nere “pho-
t ographi ¢ i mages”; Berger possessed chil d pornography. Second, the
ri sk-assessnent report in which this inpulse is nmentioned is not a
part of the record, suggesting that its genesis made it inappro-
priate to include for sentencing purposes because, were it not,
ei ther the experienced trial counsel or the experienced trial judge
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129 Consi dering all of the facts and circunstances, and gi ven
our deference to the | egislature s decisions regardi ng what behav-
ior to make crimnal and the appropriate punishnment, there is no
i nference of gross disproportionality in Berger’s sentence. There
is, accordingly, noneed for intra- and inter-jurisdictional analy-
ses. Long, 207 Ariz. at 147 134, 83 P.3d at 625; see Davis, 206
Ariz. at 385 38 n.6, 79 P.3d at 72. The federal and state consti -
tutional prohibitions against cruel and unusual puni shnent have not
been violated in this case.
C. | nvocation of AR S. § 13-4037

130 Berger asks us to exercise the authority of A RS. 8§ 13-
4037(B) (2001)* to reduce his sentence by making the twenty ten-
year consecutive terns concurrent. Alternatively, he requests that
we remand this case to the trial court wth instructions that it
sentence himto a prison termof one to ten years for each of the

twenty counts.

131 An appel | ate court nust exercise its authority under this
or the author of the pre-sentence report could -- and one of them
undoubtedly would -- have asked that it be nade a part of the
record.

15 Section 13-4037(B) provides:

Upon an appeal fromthe judgnment or fromthe sentence
on the ground that it is excessive, the court shall have
the power to reduce the extent or duration of the
puni shnment i nposed, if, inits opinion, the convictionis
proper, but the punishnment inposed is greater than under
t he circunstances of the case ought to be inflicted. In
such a case, the suprene court shall inpose any |ega
sentence, not nore severe than that originally inposed,
which in its opinion is proper. Such sentence shall be
enforced by the court from which the appeal was taken.
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statutory provision with great caution, State v. Fillnore, 187
Ariz. 174, 185, 927 P.2d 1303, 1314 (App. 1996), and a trial
court’s sentence within statutory limts ordinarily will be upheld
absent an abuse of its discretion, Long, 207 Ariz. at 147 Y37, 83
P.3d at 625, although in Davis, the court converted Davis’ crines
from dangerous crinmes against children to non-dangerous offenses
w t hout an express finding that the trial court had abused its dis-
cretion. 206 Ariz. at 387-88 1147-48, 79 P.3d at 74-75. In |ight
of this authority, we apply the followng rule: Absent a trial
court’s abuse of discretion or the inposition of an unlawful sen-
tence, we will not reduce a sentence unless such a reduction is
warranted by such extraordi nary circunmstances as to make the sen-
tence inconsistent with statutory intent. See State v. Levitt, 155
Ariz. 446, 448, 747 P.2d 607, 609 (App. 1987) (power to nodify sen-
tence will be exercised only in extraordinary circunstances).?
Such extraordinary circunstances do not exist in Berger’s case,
certainly not so nmuch as to thwart the execution of the |egisla-

ture’s judgnment. W therefore decline to exercise our authority to

16 Al though the trial court relied upon the analysis in
DePi ano, 187 Ariz. at 30-31, 926 P.2d at 496-97, which subsequently
was overruled in Davis, 206 Ariz. at 384 34, 79 P.3d at 71, the
court could not have given Berger |ess than the sentences that it
i nposed, consecutive mtigated prison terns of ten years w thout
early rel ease or pardon. Even had it held the opinion that the
cunmul ative sentence constituted cruel and unusual punishnment, this
court, when confronted with the issue, would have reviewed it de
novo as a matter of |aw
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reduce Berger’s sentences or to remand this case to the trial court
wWith instructions to enter |esser sentences.
CONCLUSI ON

132 Berger’s convictions and sentences are affirned.

SUSAN A. EHRLI CH, Judge

CONCURRI NG

PH LI P HALL, Judge

KESSLER J., concurring in part and dissenting in part

133 | concur with the npjority’s analysis concerning equa
protection and AR S. 8§ 13-4037(B) (2001). | respectfully dissent
fromthe majority’s conclusions as to cruel and unusual puni shment.
134 This case is not about whether possession of child por-
nography is a serious crinme deserving of severe punishnent. It is
beyond peradventure that the legislature has the authority to
i npose severe penalties for this type of crine.

135 Rat her, the issue is whether parties should be given a
fair opportunity to present specific evidence to permt a tria
court to apply the correct | egal standard under State v. Davis, 206
Ariz. 377, 79 P.3d 64 (2003), and determ ne whether a mandatory
sentence is cruel and unusual punishnent. For the reasons stated

bel ow, Morton Berger (“Berger”) did not receive that opportunity.
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| would remand this matter for an evidentiary hearing to allow the
trial court to determ ne whether, on the facts of this case, it is
cruel and unusual punishnent for a statute to require a court to
sentence Berger to at |east 200 years in prison w thout any chance
of rel ease or parole for possessing twenty i nages of child pornog-
raphy downl oaded fromthe |Internet.

136 In many cases, the facts developed at trial and at an
aggravation and mtigation hearing would be sufficient to allow a
trial court and an appell ate court to determ ne whet her mandatory,
m ni mumconsecuti ve sentences were so extrene based on the individ-
ual facts of that case that, |ike Davis, such sentencing would
constitute cruel and unusual punishnent. Berger was not given a
fair opportunity to develop that factual record and the trial court
could not consider such evidence because of a confluence of two
events. First, the trial court determ ned the constitutionality of
t he mandatory sentencing schene under a now erroneous | egal stan-
dard before Davis was decided. Accordingly, it held it could not
consi der individual factors about this case and this defendant to
det er m ne whet her the mandat ory 200-year m ni numsentence was cruel
and unusual puni shnent.

137 Second, as a result of that ruling, it was fruitless for
Berger to attenpt to develop any factual record at sentencing.
This is because such a record, under the now erroneous standard
used by the trial court, could not have been considered to deter-
m ne the cruel and unusual punishnent i ssue. Regar dl ess of any

such evidence, the statutory schene required the trial court to
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sentence Berger to m ni num nandatory consecutive sentences total -
ing 200 years in prison wthout chance of parole or probation,
maki ng any mtigation hearing an exercise in futility.

138 Berger should at |east have the opportunity to present
evi dence which m ght show that requiring himto live the rest of
his life in prison anobunts to cruel and unusual punishnent. A
remand woul d give Berger and the State an opportunity to present
evi dence relevant to the cruel and unusual punishnment issue, give
the trial court an opportunity to apply Davis and provide a com
pl ete factual record on the cruel and unusual punishnment issue.
139 As | wote in State v. Hazlett when this Court upheld the
constitutionality of Arizona s basic child pornography | aw (A R S.
8 13-3553 (Supp. 2003)), this Court was not addressing the consti -
tutionality of the severity of the statutory puni shnments for pos-
session of child pornography. 205 Ariz. 523, 529 n.11, 73 P.3d
1258, 1265 n.11 (App. 2003). As a matter of judicial restraint, we
need not and should not reach that constitutional issue today
because of the procedural setting of this case. We shoul d not
decide the constitutional issue without first allowi ng the parties
to present sufficient facts and allowng the trial court to nmake
sufficient factual findings. See State v. Buhman, 181 Ariz. 52,
54, 887 P.2d 582, 584 (App. 1994) (appellate court will not deter-
m ne constitutional issue when record | acks necessary fact finding
by trial court). Conpare State v. Dillon, 668 P.2d 697, 700 (Cal.
1983) (appellate court can determ ne whether punishnent is grossly

di sproportionate and nodify it on appeal when di sproportionalityis
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mani fest on the record). Appellate courts generally have the tri al
court conduct adequate fact-finding hearings to determ ne whet her
a sentence is excessive. State v. Ranps, 133 Ariz. 4, 7, 648 P.2d
119, 122 (1982). Accordingly, | would not reach out to decide the
constitutional issue today, but would remand for further proceed-
ings in the trial court to apply Davis.

l. Proceedi ngs Bel ow
140 I n February 2003, the trial court denied Berger’s conten-
tion that the statutory sentencing schene was cruel and unusual
The trial court properly relied on State v. DePiano, 187 Ariz. 27,
926 P.2d 494 (1996), the law as it then existed, and concluded it
coul d not anal yze the constitutional argunent based on the particu-
lar facts of this crinme and this particul ar of fender w thout vio-
| ati ng DePi ano:

However, the Suprene Court [in DePiano] clearly stated[:]

“But we disapprove of that part of Bartlett 11 that

concl udes that Justice Kennedy' s analysis would require

an exam nation of the facts and circunstances of the

particular crinme and the particular offender. W agree

withthe mnority inBartlett Il that the initial thresh-

ol d di sproportionality analysis is to be neasured by the

nature of the offense generally and not specifically.[”]

[ 187 Ariz. at 30, 926 P.2d at 497.]

In the instant case, defendant Berger asks this Court to

| ook at the specific facts of his case and to detern ne

that the sentence he would be facing [a m nimum of 200

years w thout chance of parole] is cruel and unusual

puni shnment. Such an analysis would be in direct viola-

tion of the Arizona Suprene Court’s decision in DePiano.

Based on the above analysis, therefore, this Court wll

use Justice Kennedy’'s nethod of analysis and | ook at the

nature of the offense generally, not specifically.

141 I n applying the DePiano standard, the trial court held
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that generally the sentencing range fromten to twenty-four years
under AR S. 8 13-604.01 (Supp. 2003) for violation of AR S. 8§ 13-
3553 was not so grossly disproportionate as to require it to find
cruel and unusual punishnment. Nor, it held, did consecutive sen-
tenci ng per se anount to cruel and unusual punishnent, citing State
v. Jonas, 164 Ariz. 242, 245, 792 P.2d 705, 708 (1990).
Il. Effect of State v. Davis

142 While this case was pending on appeal, the Arizona Su-
prenme Court decided Davis. It overturned a crucial aspect of DePi -
ano by requiring an analysis of gross disproportionality of the
sentence based on the specific facts in the case. Inportantly, it
al so expl ai ned that mandatory consecutive sentences can anmount to
cruel and unusual punishnent when the | ength of the sentence is so
extrenme, given those individual factors, that the sentence shocks
society’s conscience. W are bound to follow the law as articu-
| at ed by our supreme court as it exists now, even though Davis was
decided after the trial court’s decision. Arnold v. Knettle, 10
Ariz. App. 509, 511, 460 P.2d 45, 47 (1969). Cf. Bradley v. Sch.
Bd. of City of Richnond, 416 U S. 696, 711 (1974) (appellate court
must followlawin effect at tine it renders its decision unless it
woul d result in manifest injustice or there is a statutory direc-

tive otherw se).

143 As the Davis court explained, athree-part test for cruel
and unusual punishnment still applies,!” but the first elenent - an
1 The three part test is whether there is an inference of

gross disproportionality, and, if so, whether intra - and inter-
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i nference of gross disproportionality - nust be based on the spe-
cific facts as to the nature of the crines, the defendant and his
conduct. 206 Ariz. at 383-84 |131-34, 79 P.3d at 70-71. Under pi n-
ning the Davis approach is the concept that, while a legislature
can substantially limt a judge's sentencing discretion by requir-
i ng mandatory consecuti ve sentences, such alimtationis unconsti -
tutional in those rare cases in which the nmandatory m ni num sen-
tence is so extrene as to shock society’s conscience. |d. at 387-
88 147, 79 P.3d at 74-75. As the Davis court explained, it is the
conbi nati on of mandat ory and consecuti ve sentences whi ch may render
the sentence so extrene given the individual facts as to shock
society’s conscience. Davis, 206 Ariz. at 387-88 147, 79 P.3d at
74-75.
I11. The Need for An Evidentiary Hearing to Apply Davis

144 The questi on t hen becones whet her, |i ke Davis, the manda-
tory m nimum consecutive sentence of 200 years w thout chance of
parole “cries out” for departure fromthe general rule. Wile the
maj ority concludes that it does not, | conclude that we cannot nake
that determ nation without a nore conplete factual record. As
expl ai ned below, this insufficient factual devel opnent is of no
smal|l matter. The trial court should have the opportunity to
consider specific facts and decide under Davis whether such a
mandat ory m ni mum sentence on the facts of this case constitutes

cruel and unusual puni shnent.

jurisdictional analyses validate that inference. Davis, 206 Ariz.
at 385 138, 79 P.3d at 72.
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First Davis Factor: Inference of Gross Disproportionality
145 In Davis, the suprene court stated that the anal ysis of
an inference of gross disproportionality has to be based on the
facts of the individual case, the individual offender, and the
offender’s risk to society. Davis, 206 Ariz. at 383-84 131-34, 79
P.3d at 70-71. Accord State v. Bartlett, 171 Ariz. 302, 306-08,
830 P.2d 823, 827-29 (1992) (court should | ook to harm caused or
threatened to the victim or society and the culpability of the
of fender, including the absence of any viol ence and | ack of crim -
nal record).'® This viewis consistent with courts in other juris-
di ctions, which also | ook to these factors as well as a defendant’s
potential to contribute to society. Dillon, 668 P.2d at 720 (in
determ ning gross disproportionality, court wll look to both
nature of offense and/or the offender, with particular regard to
t he degree of danger present to society); In re Lynch, 503 P.2d
921, 939-40 (Cal. 1972) (indetermnate |life maxi num sentence for
second offense of indecent exposure cruel and unusual given, in
part, defendant’s superior intellect and great potential); WIson
v. State, 830 So.2d 765, 778 (Ala. 2001) (first prong of
di sproportionality test includes factors such as circunstances of

the crinme, harm caused to victimor society, culpability of of-

18 DePi ano di sapproved Bartlett, deciding that courts could
not exam ne the individual facts of any case to determ ne gross
di sproportionality as applied to that case. DePiano, 187 Ariz.
at 30, 926 P.2d at 497. However, our suprene court in Davis
di sapproved of DePiano on that point, resurrecting the principles
addressed in Bartlett. State v. Long, 207 Ariz. 140, 145 925,
83 P.3d 618, 623 (App. 2004).
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fender and offender’s notive in conmtting the crine).

146 The need for adequate factual devel opnent to apply Davis
is highlighted by Justice McGegor’s explanation that determ ning
gross disproportionality necessarily involves fact-finding, a
process that is best left to the trial court. Davis, 206 Ariz. at
393 179, 79 P.3d at 80 (McGegor, J., dissenting in part). In nost
cases, as in Davis, the record of the trial and any mtiga-
tion/ aggravation hearing should suffice to present evidence on
t hese factors. In cases |like this one, however, when the now
erroneous DePi ano standard made neani ngl ess any presentation and
consideration of many of the facts relevant to determ ning gross
di sproportionality, further fact-finding is needed.

147 As the Suprene Court stated in Davis, there are a nunber
of factors which a court can examne to determne if there is an
i nference of gross disproportionality. 206 Ariz. at 384-85 {36, 79
P.3d at 71-72. Nothing in Davis inplies that |list is exclusive.
As shown by the follow ng chart, sone of the same undi sputed fac-
tors utilized in Davis support a finding that the 200-year manda-
tory mninmm sentence here is cruel and unusual, while some of

t hose factors do not support such a concl usion.

Davi s Ber ger

Convicted of four charges of |Convicted of twenty counts of
sexual conduct with a mnor, |possession of child pornography
thirteen years m ni num sentence | (sexual exploitation of a m-
each, no chance of parole, to be |nor), ten years m ni nrumsent ence
served consecutively each, no chance of parole, to be
served consecutively
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1. Defendant did not commt 1. There is no evidence Berg-

the crimes with any viol ence. er conmtted any violent acts.
2. No prior record. 2. No prior record.
3. Post - pubescent conduct of [3. Victinms’ “conduct” in no way

victinms comon and may have en- | makes them cul pabl e. *®
couraged cri ne.

4. Defendant had bel ow average |4. Defendant was a hi gh schoo
intelligence or maturity. t eacher.

5. Caught in broad sweep of |5. Caught in broad sweep of
statute. statute - violation of AR S. 8§
13-3553 involves not only the
possessi on of child pornography
but also the distribution and
maki ng of such material, aggra-
vat ed assaul t, nol est ati on,
child abuse, and kidnapping.
Under A RS. § 13-604.01(D),
sane mandatory m ni nrum and con-
secutive sentences apply.

6. Tri al j udge, jurors, |6. One juror thought sentence
presentence report and prosecu- |woul d be excessive. Trial judge
tor al | favored m ni mum| ordered m ni num mandatory sen-
sentence, the | ower court issued |tence. No clenmency order re-
speci al cl enency order. quest ed or or der ed and
presentence report did not find
sent enci ng range excessi ve.

148 The trial court never had the opportunity to wei gh these
factors under Davis. Mre inportantly, the need for fact-finding
here i s underscored by the |l ack of any evidentiary hearing regard-
ing several other factors. First, both in the trial court and on
appeal, the State attenpted to portray Berger as a constant con-

sunmer of child pornography as purportedly reflected by his alleg-

19 Thus, application of Davis here |acks what Justice M-
Gregor characterized as the “nost disquieting feature” of Davis -
conparing the relative culpability of the victins and the defend-
ant. 206 Ariz. at 392-93 |176-78, 79 P.3d at 79-80 (MG egor, J.,
di ssenting).
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edl y havi ng thousands of “hits” on his conputer for child pornogra-
phy or all egedly having thousands of illegal images in his posses-
sion. The record does not support that Berger possessed thousands
of illegal imges or thousands of “hits”. Nor was there evidence
of how many tines Berger searched the Internet for pornography? or
how nmany sites he visited. QG her than the twenty inmages he was
convicted of, there is no evidence of how many inages of actua
child pornography he possessed.?® This is not to mninize either
the repul sive nature of the i nages he did possess or their nunbers.
The nunber and nature of the possessed i nages are only two factors
beari ng on whet her twenty, ten-year nmandat ory consecutive sent ences
w t hout chance for release constitutes cruel and unusual punish-
ment .

149 Second, remanding for an evidentiary hearing relating to
gross disproportionality would allow the court for the first tine
to explore both Berger’'s risk and potential of contributing to

society. Dillon, 668 P.3d at 720-21; Lynch, 503 P.2d at 939-40.

20 This fact is relevant because our Suprene Court has
stated that consecutive sentencing mght be inappropriate when
forbi dden i mages were obtained at one tinme and were sinply copied
and not phot ographed by the defendant. State v. Taylor, 160 Ari z.
415, 420, 773 P.2d 974, 979 (1989).

21 The State initially charged Berger with possession of
thirty-five forbidden inmges, but voluntarily agreed to dismss
fifteen of those counts. The State’s evidence about “thousands” of
“hits” or “images” referred to a conputer-driven process creating
“fragnents” for each website which had a certain word in its
description. Those fragnents did not reflect how many ti nmes Berger
searched the Internet, how many sites he visited or how nany i nages
he had. Thus, when the jury asked the trial court how many i nmages
were found in Berger’s house, even the prosecutor agreed that
gquestion “can’t” be answered.
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At the time of its ruling on the constitutional issue, the trial
court was not even aware of a risk assessnent - evidence that is
rel evant to determ ne whether a sentence nay be grossly di spropor-
tionate. Long, 207 Ariz. at 146 Y30, 83 P.3d at 624. The assess-
ment was nentioned only in passing during the sentencing hearing.
The specific contents of that assessnment were never presented to
the trial court.

150 That assessnent, al beit w thout a chance for the State to
rebut it, presents what is purported to be an expert opinion that
Berger was a productive nenber of society (an award-w nni ng teach-
er) with no prior crimnal record, that he acted out of a collec-
tion conpul sion and that he posed no risk of repeating his conduct
or of acting out toward chil dren.

151 The majority correctly points out that the assessnent was
not part of the record on appeal and was only filed with this Court
at the Court’s request. However, | am not relying on the risk
assessnent itself to conclude the sentence was cruel and unusual
puni shment . Rat her, the point I am making is that if there had
been an effective evidentiary hearing to apply the Davis factors,
t he evidence in the assessnent could have been introduced and the
trial court mght have found the mandatory 200-year sentence was
cruel and unusual puni shnent.

152 An evidentiary hearing would allow the trial court to
apply Davis in |ight of these and other factors such as the nunber
of images, the circunmstances surrounding the crinme including the

nmotive, the absence of any evidence he ever purchased any of the
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i mages, the manner in which it was commtted and the consequences
of the Berger’s conduct as well as his age, prior record, risk to
society, potential to contribute to society, and personal charac-

teristics and state of mnd. Bartlett, 171 Ariz. at 306-08, 830
P.2d at 827-29 (court should consider circunstances of crinme in-

cl udi ng any nonviol ent nature as well as | ack of any prior record);

Dillon, 668 P.2d at 720-22; Lynch, 503 P.2d at 939-40. In making
any such determnation, not only should the punishnent fit the
crime, but it should fit the crimnal. Dllon, 668 P.2d at 721
(quoting Lynch, 503 P.3d at 921).

153 This lack of a conplete record is crucial to determ ning
cruel and unusual punishnment. One of the purposes of Davis is to
i sol ate those cases in which the sentence would truly shock the
consci ence of the community. 206 Ariz. at 388 {39, 79 P.3d at 75.

The mandatory nature of the m ninmum 200-year sentence here con-

trasts wwth the fact that our sentencing statutes have authorized
much nore | eni ent sentences for direct crines of violence, includ-

i ng:

. Pl aci ng a def endant on probati on wi t hout any i npri sonnent
for killing another after the defendant was found guilty of |eaving
the scene of a fatal accident; #

. | mposing 9.5 years’ inprisonnent upon a driver who cut a
young girl in half with his car while she crossed the street after

t he defendant was found guilty of negligent hom cide and | eaving
t he scene of a fatal accident which he did not cause;? and

22 State v. OBrien, CR 2003-016197 (Mari copa County Super -
ior Court, Mnute Entry of March 26, 2004).

23 State v. Torre, 1 CA-CV 03-0029 (Ariz. App. Dec. 26
2003) (nmem deci sion).
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. | nposi ng concurrent sentences anounting to no nore than
twenty years for second degree nurder, three aggravated assault
counts and three endangernent counts after the defendant went on a
shooting spree killing one person and injuring several others.?
154 This is not to say that the sentences in those other
cases were too | enient because they are based on the facts of each
case. Rather, the fact that the statutes give judges discretionin
t hose cases to inmpose such sentences based on extenuating circum
stances despite the nature of such crinmes highlights the fact that

the statute here prohibits such discretion and requires mandatory,

flat consecutive sentences regardl ess of any extenuating circum

st ances.
155 The majority seeks to avoid any such remand and fact-
finding in several ways. First, like the trial court, the myjority

cites to Jonas, 164 Ariz. at 245, 792 P.2d at 708, decided before
Davis, for the principle that mandatory consecutive sentences do
not constitute per se cruel and unusual punishment. By doing so,
the majority inplies that even if the mandatory m ni num sentences
were |lower, either those sentences still would have to be served
consecutively or we can only look at the separate sentences for
each inmage, not the totality of the required sentence. The major-
ity also cites to Davis for the proposition that consecutive sen-
tencing is normally not considered in determ ning dispropor-
tionality.

156 However, that conclusion takes the |anguage from Davis

24 State v. Garnica, 1 CA-CR 02-0832 (Ariz. App., Sept. 28,
2004) (mem deci sion).
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out of context. The core issue here is that for each i mage Berger
possessed, the trial judge was statutorily required to inpose a
m ni mumten-year sentence to be served consecutively, thus requir-
ing a 200-year m ni numsentence. As our Suprene Court explainedin
Davis, while normally a court will not consider consecutive sen-
tences as part of a proportionality review, it is exactly the
conbi nation of m ni mrum mandat ory sentences and mandat ory consecu-
tive sentencing which can create the inference of gross
di sproportionality:

Al though this court normally wll not consider the inpo-

sition of consecutive sentences in a proportionality

inquiry, this case cries out for departure from that

general rule . . . . It is in part because judges in

Ari zona have no di scretion regardi ng the m ni rumsent ence

and must | npose consecutive sentences that this sentence

fails the proportionality test. Co Therefore, to

ignore the requirenment that the sentences be served

consecutively woul d be to i gnore one of the causes of the

di sproportionality. W recognize the |l egislature’s right

to inpose a thirteen-year m ninumsentence . . . and to

requi re that the sentences be served conpletely. W al so

recogni ze the legislature’ s right to require consecutive

sentences for this type of offense. W cannot, however,

uphol d a sentence t hat becones unconstitutionally dispro-

portionate to the crines commtted because t he sentences

are mandatorily lengthy, flat, and consecutive.
Davis, 206 Ariz. at 387-88 {47, 79 P.3d at 74-75. (Enphasis added.)
157 Again, there is no issue that Berger was deserving of
puni shment for this crime. The issue is whether, before requiring
Berger to die in prison, the parties and the trial court should
have the opportunity to devel op and consider evidence about the
nature of the crime and of Berger’s risk to society before deter-
m ni ng whet her a mandatory 200-year consecutive sentence w thout

chance of parole may be so grossly di sproportionate to the specific
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facts as to render such a requirenent unconstitutional. |If so, a
court may i npose a different sentence pursuant to AR S. 8§ 13-702,
-702.01 and -702.02 (2001), which is not necessarily flat or con-
secutive. Davis, 206 Ariz. at 387 148, 79 P.3d at 75.

158 Second, the majority contends that the record shows t hat,
unli ke Davis, there is no overwhel m ng evidence to show an infer-
ence of gross disproportionality or that a mandatory 200-year
sent ence woul d shock soci ety’s consci ence, characterizing Berger as
a prototypical offender. The nmajority does not cite any authority
that only overwhel m ng evidence can prove an inference of gross
di sproportionality. Clearly Berger was not an i nnocent user of the
I nt ernet who accidentally downl oaded prohibited i rages. However,
the characterization of Berger as a prototypical offender is not

based on any standard or definition. As noted above, the record

does not show that Berger possessed “thousands” of illegal images
or his computer had “thousands” of hits. Even though Berger had
numer ous i mages, there is still an insufficient record to help us

because there was no evidentiary hearing to determ ne these and
other factors relevant to a finding of cruel and unusual punish-
nment.2* Moreover, there was an insufficient opportunity for Berger

to put on such a record.

25 The mpjority asserts that every tine Berger visited a
websi te cont ai ni ng prohi bited i mages or downl oaded such i mages, he
“denonstrated to the producers and sellers of child pornography
that there was a demand for their product.” However, there was no
evi dence he purchased any of the images or that any websites he
visited kept track of how many persons visited the website. These
factors could be explored at an evidentiary hearing on remand.
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159 Finally, the mpjority contends that the experiencedtrial
judge held the applicable sentencing range was not such as to
suggest that it was cruel and unusual punishnent. In fact, the
trial court determ ned that the sentencing range was not cruel and
unusual puni shnent under DePi ano, which prohibited it fromconsid-
eri ng whet her the required consecutive terns were unconstitutional
under the facts of a particular case. That is exactly why a renmand
for an evidentiary hearing to apply Davis to the facts of this case
and this defendant is needed.

160 By concluding that no further evidentiary hearings are
needed, the majority seens to inply that absolutely no set of facts
could ever lead to an inference that effectively sentencing Berger
to die in prison for possession of twenty inmages fromthe |Internet
is cruel and unusual punishnent. Although there may be cases in
whi ch the defendant has been gi ven an opportunity to present evi-
dence as to the Davis factors and a remand is not needed, this is
not one of those cases. As a matter of judicial restraint, |
prefer to allow parties to present facts in light of Davis and to
permt the trial court to make a full determ nation of whether the
statutorily-required penalty here shocks the conscience.

Second Davis Factor: Intra-Jurisdictional Conparison

161 The majority limts its analysis of cruel and unusua
puni shment to the first part of the Davis test. Despite its inpor-
tance, turning to the second and third parts may help us validate
any concern we have about gross disproportionality. Davi s, 206

Ariz. at 385 138 and n.6, 79 P.3d at 72 and n.6 (second two parts
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of intra- and inter-jurisdictional analysis are not required “[ b]ut
we agree with the Suprenme Court’s suggestion that such an inquiry
m ght validate the court’s initial i npression  of gr oss
di sproportionality.”).

162 An intra-jurisdictional conparison shows that possession
of child pornography is punished either nore severely or simlarly
to crinmes involving nore direct physical injuries to the victins.
For exanpl e, the Davis court pointed out that second-degree nurder,
sexual assault, and continuous sexual abuse against a child under
fifteen woul d recei ve the sane presunpti ve sentence as in that (and
this) case. 206 Ariz. at 385-86 39, 79 P.3d at 72-73. Addition-
ally, persons accused of kidnapping, child abuse, and aggravated
assault would be eligible for a ten-year mninmum sentence per
count. 1d. Therefore, the crines conpared in Davis are “seem ngly
nmore dangerous crinmes than Davis’ [and certainly nore dangerous
than Berger’s, yet] carry a |l esser presunptive sentence” and can be
mtigated to a | esser m ni num sentence than the ten-year m ni num
sentence per count here. Davis, 206 Ariz. at 385-86 39, 79 P.3d
at 72-73.

163 The State conpares the sentencing here to crines invol v-
ing violence directly upon a victim For exanple, attenpted first-
degree nmurder of a child under twelve results in a life sentence
wth possible parole after thirty-five years. Yet possession of
two forbidden i mages results in a greater punishnent: a mandatory,
flat, mninmum sentence of forty years w thout chance of parole.

Third Davis Factor: Inter-Jurisdictional Conparison

38



164 Berger has provided us with a survey of all fifty states
denonstrating that Arizona has the highest possible sentencing
range in the entire United States for possession of child pornogra-
phy. The fact that other states punish child pornography posses-
sion | ess severely than Arizona does not make Arizona s sentencing
schenme unconstitutional. The separation of powers doctrine ensures
that our legislature is free to require severe sentences for this
type of crine. However, this type of conparison can validate an
i nference that the mandatory m ni num consecutive sentenci ng schene
IS so grossly disproportionate to the facts in a specific case as
to be cruel and unusual puni shnent.

165 Qur i ndependent revi ew of those statutes shows that: (1)
three states do not crimnalize possession of child pornography; ?¢
(2) seven states treat it as a m sdeneanor or have a maxi num sen-
tence of twelve nonths;? (3) twenty-one states have a naxinmum
sentence of eight years with probation eligibility;?® (4) eight
states have a maxi num sentence of ten years with eight of those

all owi ng for probation;? (5 two states have a maxi num sentence of

26 Hawai i, Nebraska and Ohi o.

27 Cal i fornia, Col orado, | owa, Kentucky, M ne, Maryl and and
Nort h Dakot a.

28 Del aware, Illinois, |Indiana, Kansas, Massachusetts,
M chi gan, M nnesota, M ssouri, Nevada, New Hanpshire, New York,
Okl ahoma, Oregon, Pennsylvani a, Rhode |sland, Tennessee, Virgini a,
Ver mont, Washington, West Virginia and W sconsin.

29 Al abama, Al aska, Arkansas, Louisiana, Mntana, South
Carolina, South Dakota and Texas.
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fifteen years, but allow for probation;3 (6) three states have a
maxi mum sentence of twenty years but allow for probation;3 and
(7) one state has a maxi num sentence of five years wth the provi-
sion that possessi on of each i nage constitutes a separate of fense. 32
While we do not know from those statutes whether any of those
states require consecutive sentences per inage, we do know that at
| east one state (Connecticut) breaks down the prison sentence by
the nunber of inages possessed, nmaking it a class B felony for
possession of fifty or nore images, a class C felony for twenty-
fifty images and a class D felony for |ess than twenty i nages.
V. Concl usion

166 Wi | e Berger was convicted of a crinme abhorred by society
and deserving of punishnent, he still should be given an opportu-
nity to present evidence that sentencing himto spend the rest of
his life in prison when he may pose no further risk to society is
so cruel and unusual as to shock society’s conscience. W cannot
tell fromthe current record whether effectively sentenci ng Berger
todiein prison for possessing twenty forbidden i mages, taken from
the Internet, amounts to cruel and unusual punishnment. G ven the
penalty in this case, fundanental fairness requires that Berger and
the State have an opportunity to present evidence on this i ssue and

the trial court have an opportunity to consider whether the spe-

30 | daho and Ut ah.
31 Connecticut, Ceorgia and M ssissippi.
32 Fl ori da.
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cific facts mght render the statutorily mandated sentence cruel
and unusual .

167 It is very possible that at such a hearing, Berger wll
not devel op sufficient facts to showthat the sentence in this case
is grossly disproportionate to the crimes involved and to the
nature of the defendant. However, he should be given one fair
opportunity to make his case before having to spend the rest of his
l[ife in prison. | would remand this matter to the trial court for

hearings on the underlying facts in light of Davis.?*

DONN KESSLER, Presiding Judge

33 Such a factual inquiry could also | ead the trial court to
consider entering a special order allow ng Berger to petition the
Board of Executive O enency for a comrutati on of sentence, an order
whi ch was not requested before. See AR S. 8§ 13-603(L) (Supp.
2002) (allowing such an order if the judge believes “that a
sentence that the law requires the court to inpose is clearly
excessive.”).
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